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COUNTS 1- 10 OF THE SUPERCEDING INDICTMENT - 1

Law Offices of Irwin H. Schwartz
710 Cherry Street
Seattle, WA 98104
(206) 623-5084

The Adam Moore Law Firm
217 N. 2nd Street
Yakima, WA 98901
(509) 575-0372

UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF WASHINGTON

UNITED STATES OF
AMERICA,

Plaintiff,

v.

IM EX TRADING COMPANY, 
DAVID L. MAHONEY and 
JAMES D. MAHONEY

Defendants.
_______________________
__ 

)
)
)
)
)
)
)
)
)
)
)
)
)
)

No. CR-03-2213-EFS
No. CR-03-2214-EFS
No. CR-03-2215-EFS

DEFENDANTS’ MOTION TO
DISMISS COUNTS 1- 10 OF THE
SUPERSEDING INDICTMENT

I.  INTRODUCTION

The indictment contains three sets of charges.  Defendants move to

dismiss counts 1 - 10, which comprise the first set of charges.  Count 1

alleges a conspiracy to commit wire fraud, counts 2 - 9 allege substantive

violations of the wire fraud statute and count 10 alleges a criminal forfeiture

based upon the conspiracy charge.  All relate to alleged shipments of apples

that were introduced into Mexico in 1999.

II.  THE INDICTMENT

According to the indictment, at issue are thirteen truckloads of

Washington apples that allegedly entered Mexico between January 1 and
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1  As with our motion to dismiss the counts involving peaches, we

attach, as Exhibit 1, what we believe is an accurate copy of the program to

which the indictment refers.
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August 30, 1999.  The indictment describes what may be two kinds of

alleged fraudulent conduct.  First it refers to defeating a “minimum reference

price” of $13.72/box of apples set by the Mexican government.  

The $13.72 price is the amount the marketer/broker was required
to pay the packing house for apples to be exported to Mexico.
This price was the result of a settlement between the United
States apple industry and Mexico concerning the alleged
dumping of United States  apples into Mexico.  A U.S. marketer
able to ship apples from the United States into Mexico while
paying a price less than the agreed upon minimum reference
price of $13.72 per carton had a market advantage over other
U.S. marketers selling U.S. apples to Mexico.

Indictment at 2 -3.  The indictment alleges that “the defendants produced

false invoices which indicated that the minimum reference price had been

paid to the packing house and used the false invoices to cross” apples into

Mexico. Indictment at 4.

Second, the indictment says that apples exported to Mexico were

required to meet Mexican government regulatory requirements for

processing and sanitation under a “Mexico Apple Export Program” and a

related “work plan.” Indictment at 3.1  Through fraud and the use of false

documentation, it alleges that apples were introduced into Mexico in violation

of that regulatory program. Indictment at 3 -4.

Oddly, the conspiracy count does not identify the alleged victims or

intended victims of the fraud, a serious omission in itself.  The substantive

counts however allege:

. . . a scheme or artifice to defraud the United States and the
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Republic of Mexico of and concerning the proper enforcement
of their agreement and the producers of the apples and their right
to receive the minimum reference price for apples shipped to
Mexico.

Indictment at 5.  

III.  COUNTS 1 - 10 SHOULD BE DISMISSED FOR FAILURE TO
ALLEGE THAT THE CHARGED FRAUD ON THE GOVERNMENT
VICTIMS INVOLVED THEIR MONEY OR PROPERTY

In our motion to dismiss the remaining counts of the indictment we

argued that the indictment is fatally deficient for it fails to allege that the

scheme was intended to cause the governments to part with money or

property.  We incorporate those arguments here.  

The allegations concerning the Mexican regulatory requirements on

sanitation, etc. are the same as the allegations in the second and third groups

of counts in the indictment relating to peaches.  We note that the substantive

counts here specifically allege a “scheme . . . to defraud [both governments]

of and concerning the proper enforcement of their agreement . . .”  The

allegations fail under the McNally-Carpenter-Cleveland line of cases as they

do in the counts involving peaches.  We write here to address the additional

allegations concerning the “minimum reference price.”

Counts 1 -10 contain allegations relating to a “minimum reference

price” for apples entering Mexico.  There is no allegation that either the

United States or Mexico parted with money or property or that the fraud was

aimed at causing either to do so.  As with the sanitation claims, the alleged

fraud falls outside the scope of the wire fraud statute because there is no

alleged money or property interest of the governmental victims.

The substantive counts allege that “the producers of the apples” were

victims.  We believe that even that allegation is insufficient because of the

government’s failure to identify them.  Even if the indictment sufficiently
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alleged conspiracy and wire fraud crimes committed against unidentified

producers/victims, the counts still should be dismissed because no one can

tell whether the grand jury would have voted to indict on this theory alone,

rather than as a part of the larger “package.” 

IV.  COUNTS 1-10 SHOULD BE DISMISSED BECAUSE THE
GOVERNMENT HAS FAILED TO ALLEGE THAT THE MINIMUM
REFERENCE PRICE AGREEMENT APPLIED TO OR INCLUDED
THE DEFENDANTS

A.  CONTRACT FRAUD AS A BASIS FOR LIABILITY

We acknowledge that contract fraud can be the basis for a mail or wire

fraud prosecution.  A party to an agreement that defrauds another contracting

party, and who uses the mail or wires in doing so, may be prosecuted for mail

or wire fraud.   See, e.g., United States v. Loscalzo, 18 F.3d 374 (7th Cir.

1994).  A party to a settlement that fraudulently acts to defeat the terms of

a settlement agreement may violate the anti-fraud statutes.  See, e.g., Deck

v. Engineered Laminates, 349 F.2d 1253, 1259-1259 (10th Cir. 2003). (“A

promise to pay contains an implied representation that the promisor intends

to honor the promise.”)  On the other hand, a company that is not party to an

agreement does not commit fraud when it does not abide by the agreement.

To allege fraud adequately, the indictment needs to allege that the

defendants were party to the agreement.  The government has not alleged

that here and it cannot.  None of the defendants was a party to the settlement

agreement in 1999 when the fraud is alleged to have occurred.

B.  THE HISTORY OF THE SETTLEMENT AGREEMENT

In 1997, Mexico made a “preliminary finding” that red and golden

delicious apples were being “dumped” in Mexico, i.e., sold at prices below

their cost of production. In March 1998, representatives of the Mexican

government met with certain interested parties  to negotiate an agreement to
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2  The full title of the agreement is Agreement on Implementation of

Article VI of the General Agreement on Tariffs and Trade 1994.  The

sections of the Agreement referenced in this motion were expressly relied

upon in the agreement reached between Mexico and the NFE. 

3  Exhibit 2 is a signed copy of the agreement in Spanish.  The

English version is Exhibit 3.  Both versions have been provided by NFE.
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suspend Mexico’s antidumping claims.  The defendants were not among

those who negotiated with the Mexican government nor were they

represented by the negotiators.   The World  Trade Organization’s Anti-

Dumping Agreement,2 Article 8, provides for such agreements. 

Article 8.1 allowed Mexico to suspend or terminate its anti-dumping

proceedings “upon receipt of satisfactory voluntary undertakings from any

exporter . . . so that the authorities are satisfied that the injurious effect of the

dumping is eliminated. . . .” Article 8.5 barred the Mexican government from

forcing an exporter “to enter into such undertakings” but allowed it to consider

voluntary undertakings offered by an exporter.  A principal participant in the

negotiations was Northwest Fruit Exporters (NFE), a voluntary industry

association headquartered in Yakima, Washington.  NFE offered voluntary

undertakings and Mexico accepted them. The agreement in issue was

entered between the government of Mexico and NFE.  Copies of the 

agreement are attached as Exhibits 2 and 3.3
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C. TERMS OF THE AGREEMENT

1.  Parties Bound by the Agreement

There is no question about who was bound by the agreement, for that

is clearly stated in it.

5.  It is hereby agreed that the undertaking commits both the
Northwest Fruit Exporters, as an association, and each of its
members individually. The list of members of the Northwest Fruit
Exporters that are currently authorized to export apples to Mexico
is set forth in Annex 1. [NFE was obligated to update the list from
time to time.]

2.  The Minimum Reference Price 

As the Court can see, in paragraph 6 the agreement fixed a minimum

export price for apples sold to Mexican buyers and NFE’s members agreed

to sell apples only at or above that price.  Ordinarily engaging in price fixing

of that nature is prohibited by U.S. antitrust laws. “Horizontal price-fixing, i.e.,

‘where competitors at the same market level agree to fix or control the prices

they will charge for their respective goods or services.’  United States v.

Brown University, 5 F.3d 658, 670 (3rd Cir. 1993) . . .” is a per se violation

of the Sherman Act.  In re Flat Glass Antitrust Litigation, 385 F.3d 351, 356

(3rd Cir. 2004). There is a statutory exception to antitrust liability in these

circumstances, but it was not applicable to Im Ex Trading Company.

Title 15 U.S.C. § 4001 et seq. allows the Secretary of Commerce to

issue “certificates of review” to a person that enters an export agreement that

otherwise would violate U.S. antitrust law.  Under § 4016, the certificate

protects the persons covered by it from civil or criminal actions under the

antitrust laws.  Procedurally, a person must apply for a certificate (§ 4012(a)),

and the application is published for comment in the Federal Register (§

4012(b)).  The published notice consistently contains the same

“Supplementary Information.”
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. . . An Export Trade Certificate of Review protects the holder
and members identified in the Certificate from state and federal
government antitrust actions and from private treble damage
antitrust actions for the export conduct specified in the Certificate
. . .

65 Fed. Reg. 45761 (July 25 2000), emphasis added.  NFE holds such a

certificate. As a result it and its members could agree to fix sales prices for

exports to Mexico and they were immune from civil antitrust claims, whether

made by public or private entities, and from criminal antitrust prosecution for

agreeing to fix prices of apple exports to Mexico. As discussed below, Im Ex

was not a member of NFE. Therefore, it was not a company that was bound

to sell at artificially fixed prices, and if it did so, it would have been civilly and

criminally liable under the Sherman Act for it was not among the U.S.

companies protected by a Certificate of Review.   

D.  NONE OF THE DEFENDANTS WAS A MEMBER OF THE NFE
DURING THE TIME PERIOD ALLEGED IN THE INDICTMENT

The conspiracy charged in Count 1 is alleged to have existed from on

or about January 1, 1999 through on or about August 30, 1999.  During that

period none of the defendants was a member of the NFE.  Im Ex Trading

later joined NFE but not until the following year.

Those companies that bound themselves to fix a minimum price on

apples sent to Mexico appeared in Appendix 1 to the Agreement.  The list

does not include any of the defendants.  Similarly, NFE regularly updated its

membership list with the U.S. Department of Commerce so that its members

could be protected from antitrust liability.  Public records show that Im Ex

Trading Company was added to NFE’s certificate of review in 2000.  65

Federal Register 63567-8 (October 24, 2000).

. . . Northwest Fruit Exporters seeks to amend its Certificate to:
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4  NFE’s Board of Directors voted to admit Im Ex Trading Company

to the association earlier in the year 2000, but after the ending date of the

alleged conspiracy and after the dates of all of the substantive offenses

alleged.
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1.  Add each of the following companies as a new “Member” of
the Certificate . . . IM EX Trading Company, Yakima, Washington;
. . .

The same amendment added a number of companies, deleted others and

changed the name of one company.  A copy of the Federal Register notice

is attached as Exhibit 4.4

E.  COUNTS 1 - 10 SHOULD BE DISMISSED FOR THE
INDICTMENT’S FAILURE TO ALLEGE THAT THE
DEFENDANTS WERE PARTIES TO, OR OTHERWISE
BOUND BY, THE AGREEMENT THAT ALLEGEDLY WAS
VIOLATED BY THEM

Before a party can be tried for fraudulently defeating a settlement

agreement or other contract, the indictment should at least allege a basis on

which the government asserts he or it was bound by the agreement.  In the

present case the indictment avers that there was a trade settlement

agreement with the government of Mexico and that the defendants

fraudulently evaded obligations under it. But the indictment fails to allege the

necessary predicate that the defendants were parties to the settlement

agreement or otherwise bound by it.  The deficiency of the indictment is

apparent when the indictment’s language is compared with the plain text of

the settlement agreement and the Federal Register.  Absent an allegation

that placed a duty of compliance with the agreement on the defendants, 
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counts 1 -10 fail to allege an offense or to give adequate notice to the

defendants.

V. THESE COUNTS ALSO SHOULD BE DISMISSED FOR LACK OF
MATERIALITY

A.  The Indictment Should be Dismissed For Failure to Allege
Materiality

In our companion motion to dismiss the other two groups of counts of

the indictment we have argued that dismissal is necessary because the

several counts fail to allege an essential element of wire fraud, e.g.,

materiality of the false representations and submissions alleged in the

indictment.  We adopt those arguments here, in relation to counts 1 - 10 as

well.

B.  The Indictment Should be Dismissed for Lack of Materiality as a
Matter of Law

The agreement between NFE and the Mexican government was based

on the Mexican government’s “preliminary determination” that red and golden

delicious apples were “dumped” in Mexico.  Mexico’s action caused NFE to

submit “undertakings” in return for which Mexico suspended its antidumping

claims.  In the indictment the government alleges that Mexico was defrauded

because the defendants failed to perform under that agreement and

submitted documents that falsely suggested that they had.  Earlier we argued

that the defendants had no obligation to perform under the agreement.  Here

our argument is different.  The question posed is whether submission of

allegedly false documents and representations can be material where the

government (or person) to whom they were made had no legal right to require

them in the first instance.

Under Mexican law, as determined by its courts, the government of

Mexico overstepped its authority.  Attached, as Exhibit 5, is a final decision
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of the Mexican court which invalidated the Mexican rules and requirements

regarding antidumping rules and pricing.

We invite the Court’s attention to United States v. O’Brien, 501 F.

Supp. 140 (E.D. Pa. 1980).  There the defendants were charged with mail

fraud for buying insurance policies without disclosing the existence of other

insurance coverage, despite specific requests for that information.  The court

dismissed the charges, finding that the fraudulent conduct was immaterial as

a matter of law.  State law controlled the rights of the insurance companies.

“Since the insurers' liability was in no way affected by the failure to disclose,

it cannot possibly be said that such failure was in any way material.”  In other

words, if the defendants cheated, they cheated about something that did not

matter because local law barred the insurers from that which they sought to

accomplish by obtaining the disclosures.  In our case, a Mexican court has

ruled that Mexico was not entitled to that which it required and as in O’Brien,

there is no materiality as a consequence.

In United States v. Pierce, 224 F.3d 158 (2nd Cir. 2000), an export

fraud case, the Court of Appeals for the Second Circuit made similar

observations. The prosecution involved alleged smuggling of liquor into

Canada from the United States.  The court observed:

A scheme to deceive, however dishonest the methods
employed, is not a scheme to defraud in the absence of a
property right for the scheme to interfere with. See Carpenter v.
United States, 484 U.S. 19, 27-28, 98 L. Ed. 2d 275, 108 S. Ct.
316 (1987) . . .

224 F.3d at 165.  Absent a right to receive something (in that case money),

the Canadian government could not be defrauded of it.  

If no Canadian duty or tax actually existed, the Pierces were no
more guilty of wire fraud than they would have been had they
used the wires in furtherance of a scheme surreptitiously to
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transport liquor down the Hudson River from Yonkers into New
York City, by flat-bottomed boat in the dead of night, in the
sincere but mistaken belief that New York City imposes a duty on
such cross-border shipments.

224 F.3d at 166.  Here, as a matter of Mexican law as determined by its

courts, Mexico had no right at all with which the defendants could interfere.

Because it had no right to that which it demanded, the defendants alleged

false representations on the subject are immaterial.  The Mexican

government is in the same position as  the Canadian government would have

been, as described in Pierce, if Canada  had no right to revenue.  No matter

how fraudulent the actors’ intent may have been, if Mexico had no right to

demand the minimum pricing and related proof that it had been paid, then it

could not be defrauded of its “right” to either.  

VI.  AS A MATTER OF DUE PROCESS, THE UNITED STATES MAY
NOT PROSECUTE FOR FAILURE TO MEET MEXICAN
GOVERNMENT REQUIREMENTS, WHERE COMPLYING WITH
THEM WOULD VIOLATE LAWS OF THE UNITED STATES

In Section IV above we argued that the indictment is deficient for failure

to allege that the suspension agreement applied to the defendants and we

have shown that it did not apply on the face of the agreement.  For purposes

of this argument, we assume that the Mexican agreement somehow applied

to the defendants despite the fact that they were not parties to it.  If the

defendants fixed prices in compliance with the dictates of the Mexican

government, then they  would have violated the Sherman Act by horizontally

fixing prices.  Unlike members of the NFE, these defendants enjoyed no

exemption from the Sherman Act under 15 U.S.C. § 4001 et seq.  

As a matter of due process we believe the U.S. government cannot

demand compliance with foreign rules or regulations, on pain of criminal 
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prosecution,  where compliance with them will violate well-established

American law.  

VII.  Conclusion

For the forgoing reasons, the Court should grant this motion and

dismiss Counts 1-10 of the superseding indictment.

Dated: January 24, 2005.

Respectfully submitted:

/s/ Irwin H. Schwartz
______________________

Irwin H. Schwartz, WSBA #4769
Counsel for James D. Mahoney and
Co-counsel for Im Ex Trading Co.

/s/ J. Adam Moore
________________________

J. Adam Moore, WSBA # 4458
Counsel for David L. Mahoney and
Co-counsel for Im Ex Trading Co.
















































































































































































































































































